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COURTS LEGISLATION AMENDMENT BILL 2017 
Third Reading 

MR J.R. QUIGLEY (Butler — Attorney General) [10.54 am]: I move — 

That the bill be now read a third time. 

MR P.A. KATSAMBANIS (Hillarys) [10.54 am]: I rise to speak very briefly on the third reading of the 
Courts Legislation Amendment Bill. I think the issues were well canvassed by all the speakers who contributed to 
the second reading debate. The Attorney General in his summing up of the second reading debate answered some 
of the queries that were posed and gave a full explanation of why the government is proposing amendments, which 
were subsequently accepted in consideration in detail. I think it goes to show how we can work well in this place 
and get through the legislation we need to get through without undue delay. As I said in my contribution to the 
second reading debate, I wish the processes had worked better from the outset, but I accept there are competing 
legislative priorities and perhaps this bill was left on the shelf for a bit too long in the other place, but we are 
getting there now. 

I point out once more, for those magistrates who are nearing the age of 65, that the commencement date of the 
operative clauses of the bill is the day after the day on which the new act receives the royal assent, so it will come 
into operation straightaway and they will not need to wait for proclamation to get the protections that they are 
seeking. I know that magistrates have reached the age of 65 in this period of flux between August 2017, when this 
legislation was first introduced in the other place, and now. I take on board the Attorney General’s assurance that 
he will work within the constructs and the confines of the legislation to ensure that none of those magistrates who 
have hit the age of 65 in the last year or so will be disadvantaged if they wish to continue for either a shorter period 
or all the way up to the age of 70. We will take the Attorney General’s assurances on that. Obviously, the 
Attorney General has to work within the confines of the legislation, so he will have to consult. First of all, he will 
have to determine whether there was a need for the acting magistrate. Upon determining the need, he could then 
consult with the Chief Magistrate and then make a decision. We know the workload of our Magistrates Court is 
often very heavy, so I do not think it would be a difficult task to make the case that additional or acting magistrates 
were required. 

Again, I think the process, although delayed, at least has the Attorney General on the record indicating that none 
of the magistrates nearing the old retirement age will be disadvantaged. I think that will be of particular comfort 
to some of the member for Nedlands’ constituents; he highlighted their concerns in his speech yesterday. We will 
finally have parity in the retirement age of magistrates and other judicial officers—judges in the District and 
Supreme Courts. I hope we, as a Parliament and a community, address the other issue I raised about whether 
70 years is still an appropriate cut-off mark, because clearly 65 years is not. With changes in work and the way we 
view the contribution that people of some experience can make on an ongoing basis, and simply changes in 
longevity—which actuaries sit and scratch their heads about—perhaps an age over 70 years could be appropriate.  

I take on board the Attorney General’s comments that the retirement age ought to be balanced with a refreshing of 
the bench. I think it is important that we continue to refresh the bench with new people, new blood and new ideas, 
but I do not think that needs to take place at the expense of good experienced public servants who are continuing 
to do a good job and still have a contribution to make. I dare say whether it is this Attorney General or future 
Attorneys General, they would be able to balance that need, whether the retirement age is 65 years, as it was; 
70 years, as it is going to be; or some higher age of 72 or 73 years that some of the other Australian jurisdictions 
have implemented over the last few years. I do not support an unlimited time period within which judges can be 
appointed—I hesitate to use the words “in perpetuity”, because we will all die—for the term of their natural lives. 
As I highlighted yesterday and as the member for Mount Lawley also highlighted, there are some extremely elderly 
judges, particularly in the Supreme Court of the United States, which gets a lot of television coverage. We have 
seen them nodding off from time to time. There is a cut-off time; we accept that. I think 70 years is much better 
than 65 years, but perhaps in the future we can look at extending that. With those words, I indicate once more that 
the Liberal Party supports the passage of the Courts Legislation Amendment Bill 2017 and the third reading. 

MR J.R. QUIGLEY (Butler — Attorney General) [11.00 am] — in reply: Once again, I thank the opposition 
for its support of the Court Legislation Amendment Bill 2017. Of course, this bill is not driven by political 
ideology, but rather, it has come before this Parliament to effect three reforms. Not only is there the extension of 
the statutory retirement age from 65 years to 70 years for magistrates, which I will come to in a moment, but also 
it will refer a power to the commonwealth to allow it to make regulations under the Service and Execution of 
Process Act to charge fees on interstate judgements registered in this jurisdiction for enforcement. Given that that 
has been happening de facto—not de jure—for the last many years, it will validate ex post facto those fees that 
had been charged. Thirdly, it will delete from the Supreme Court Act section 31(2) to do with the payment of 
interest under contract and otherwise, subsection (1) having been deleted many years ago. 



Extract from Hansard 
[ASSEMBLY — Thursday, 11 October 2018] 

 p6916a-6920a 
Mr John Quigley; Mr Peter Katsambanis 

 [2] 

I will turn to the retirement age for magistrates because the circumstances leading to the bill have caused the 
shadow Attorney General some unreasonable anxiety. As I mentioned, the shadow spokesperson here said that it 
is perhaps lamentable that this legislation has taken so long to come forward. The McGowan Labor government 
has been a government of law reform, driving a very busy law reform agenda. I think I have placed more than 
28 bills before the Legislative Assembly and next week on the notice paper, of the first eight bills listed, six of 
them are Attorney General’s bills. I think I also have another eight bills under drafting instructions at the moment. 

Dr D.J. Honey: You’re being overworked! 

Mr J.R. QUIGLEY: Member for Cottesloe, being the Attorney General is not a career; you are not there forever. It 
is an office that you pass through and you can either mind the shop or, as Paul Keating once said, if you get in the 
room, pull the levers and make a difference. Move that needle on the dial. That is what we are endeavouring to do. 

Mr P.A. Katsambanis: Just don’t pull the wrong lever at the wrong time! 

Mr J.R. QUIGLEY: We never do. We are very careful. We read the instructions and we give the right one a yank. 

I think that everyone in the chamber would agree that we have put through a fairly busy law reform agenda and it 
is a matter of prioritising things. This legislation, as I was advised, is not a money bill; it could be introduced 
elsewhere. As I mentioned in my second reading speech, representatives of the magistrates’ union came to see me — 

Mr P.A. Katsambanis: Society. 

Mr J.R. QUIGLEY: Magistrates’ society, union—whatever. They came to see me about the passage of this 
legislation and I have other courts legislation before Parliament. I got on the spot and there was a misunderstanding 
as to which courts legislation we were talking about. I said that the courts legislation had passed through this 
Legislative Assembly and was waiting in the other place, but that was another piece of legislation. We have that 
much happening. 

Mr P. Papalia: You have so many! 

Mr J.R. QUIGLEY: We have so many, minister. There was no intention to mislead the representatives of the 
magistrates’ society or union, but they took it upon themselves to write to the opposition. The opposition thought 
that I had deliberately misled the magistrates. What a lot of eyewash. This was cleared up in a flash with the 
Chief Magistrate, who himself was a bit surprised that this minor confusion had caused all these waves of concern 
by my shadow. He could have just come and asked me, but anyway. We brought on the legislation in the 
Legislative Council and we think it is right that the retirement age be extended. 

I want to address a point made by the opposition spokesperson, the member for Hillarys. I have to say—I have 
said it before and he does not like me saying it—that I think his approach to law reform legislation is a far more 
practical and useful approach than that of the previous Attorney General, who now occupies the position of shadow 
Attorney General. I mean that sincerely. I think he is more practical and I take heart from the fact that, by way of 
example of my comment, I said just once in this chamber that it would be my intention to bring on the uniform 
Evidence Act and it was met by the response from the member for Hillarys about his involvement in bringing that 
on in Victoria in committee, and he encouraged me to do so. 

Mr P.A. Katsambanis interjected. 

Mr J.R. QUIGLEY: The member did and he mentioned that he was on a committee in Victoria. 

Mr P.A. Katsambanis: Yes, and it took a whole decade for anyone to act on it! 

Mr J.R. QUIGLEY: That is right, but it is not taking this government a decade, member. We have taken the 
member’s encouragement on board and the cabinet submission is under drafting instructions at the moment. It will 
be under consideration in the not-too-distant future. I anticipate that it will not be embraced by the shadow 
Attorney General, however. 

Mr P.A. Katsambanis: Are you likely to release the bill as a draft bill in order to seek comment about — 

Mr J.R. QUIGLEY: Which bill? 

Mr P.A. Katsambanis: The proposed uniform legislation bill. 

Mr J.R. QUIGLEY: It is the uniform Evidence Act; the member knows what it is. 

Mr P.A. Katsambanis: We know that, but in order to assess the savings that are required — 

Mr J.R. QUIGLEY: We will introduce the bill and then we will adjourn. We will not bring it on and the member 
will have plenty of time to look at it. I can tell the member now that it will be the uniform Evidence Act with 
a couple of Western Australian carve outs; that is, section 97, which deals with tendency evidence, will be our 
section 31A, which was applauded by the Royal Commission into Institutional Responses to Child Sexual Abuse. 
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At the end of it, we will tack on our protection of vulnerable witnesses provision, which the royal commission 
identified as perhaps the best protections in Australia for vulnerable witnesses. The member would be very familiar 
with the rest of it, as he came from Victoria some years ago. As I said, the member has a very practical approach 
to this, as opposed to the former Attorney General, who was not in favour of law reform—that was quite obvious. 
This lifting of the retirement age of magistrates has been around for some time and in the life of the previous 
government was never attended to. That is no criticism of the member for Hillarys. Why did we get to the age 
of 70? That brings it into alignment with other judicial officers in this state sitting in the District and 
Supreme Courts, as the member for Hillarys has already noted. The member for Hillarys suggested that perhaps 
we could go even further and look at lifting it past the age of 70. That might be an argument or a consideration for 
another day. However, I do note that constitutionally, in the High Court of Australia, 70 years of age is set as the 
retirement age. 

Mr P.A. Katsambanis: Good luck trying to change that constitution in any way. 

Mr J.R. QUIGLEY: Exactly. We are in line with the Australian Constitution. Judicial officers who retire at 
70 years of age go on to live productive lives post–judicial office. Just because they hit their retirement age for 
a judicial office does not mean that that is the end of their working life. I know that Mr Robert French, who was 
our previous Chief Justice of the High Court of Australia at least, is now an arbitrator. I think that our former 
Chief Justice in Western Australia, Mr Wayne Martin, QC, is also involving himself in arbitration, and there is 
also Justice John Gilmore, QC, who retired from the Federal Court of Australia. There is life after retirement, but 
we think it is appropriate to bring all the benches into line at this stage and we are comfortable that it is in line with 
the High Court of Australia. 

The other matter that the member for Hillarys placed some reliance on and about which sort of said, “We’ve got 
it on record” was my stated intention to renew on an annual basis the appointment of those few magistrates who 
were caught between the ages of 65 and 70 so that they are not caught betwixt and between with the passage of 
this legislation and will be looked after in the same way as all the other magistrates, but on a renewable basis. The 
member for Hillarys said that he was pleased about that because it would look after the constituents of the member 
for Nedlands, and that he is glad the Attorney General for Western Australia has put that on record. This is once 
again a demonstration of the practical approach that the member for Hillarys takes to law reform, as opposed to 
the shadow Attorney General, who has hit me with a bevy of questions and criticisms that I am just rubberstamping 
the extension of magistrates’ appointments and not having due regard to the legislation. It is a nonsense, of course. 
The shadow Attorney General just wants to cavil at any point, no matter how sensible the points are. What would 
the shadow Attorney General want—that the few magistrates who find themselves between 65 and 70 years of age 
at the moment be somehow found out of work and not protected by this Courts Legislation Amendment Bill 2017? 
I reject outright the comments and the imputations put forward by the shadow Attorney General, and 
I wholeheartedly support the comments of the shadow spokesperson in this chamber that those magistrates should 
be supported. If the shadow Attorney General had attended to this when he was Attorney General, those magistrates 
would not be left exposed; this legislation would have passed a few years ago and those magistrates who are 65 to 
70 years of age now would be covered by the legislation, which could have passed in any of the last 
two Parliaments. There are not many of those magistrates but we do want to support them. In other words, member 
for Hillarys, they are what we call “caught in the transitional arrangements”. We have to attend to that 
administratively, and we will. The act requires that I consult with the Chief Magistrate, which I do, and I reject 
outright the — 

Mr P.A. Katsambanis: But the Attorney General needs to demonstrate some need. As I said, we know the 
workload of the Magistrates Court. That is not a difficult issue. 

Mr J.R. QUIGLEY: We do, and the former Attorney General, who was not a reformer by any stretch—that is 
noted by all the judiciary and the profession in this town—is sort of picking the point on whether I am doing the 
right thing by extending the appointments of these people. We are doing the right thing and we are trying to be 
sensible with the careers and futures of these magistrates. 

Perhaps I could turn to the amendment moved in the upper house by Hon Alison Xamon for the Greens. It was 
opposed by the government and supported by the opposition. It provided the capacity to extend the tenure of 
a magistrate beyond the age of 70 to the age of 75 on an annual renewal basis. We do not see the need for that in 
the Magistrates Court. As I have said previously, it is very seldom used in the superior courts, but it could be used 
in the superior courts when a long, complicated matter is going on before a judge; we would not want that matter 
to fall over because the judge has hit the age of statutory retirement. His tenure could then be extended to manage 
that particular matter. As I said before, we have some very long matters, including the Bell Group matter, before 
the court, although that matter, as I understand it, will not be before a judge who is about to retire. Nonetheless, in 
the future those circumstances may require that a Supreme Court justice or perhaps a District Court justice have 
their tenure extended to complete a particular matter.  
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We opposed that amendment for the magistrates because I, as the Attorney General, could not envisage 
a circumstance whereby a magistrate would hit the age of 70 and then we could not find someone else to become 
a magistrate. It is not as though a magistrate is going to have to be given extra time to complete a long, extended 
matter, because trials in the Magistrates Court last for usually three or four days at their longest, and with plenty 
of notice we can advertise and line up other magistrates. That has not been a problem in the past. What has been 
a problem in the past is that my predecessor failed to appoint magistrates on occasions when people retired. The 
Chief Magistrate made this observation at the welcoming ceremony for Magistrates Miocevich and Maclean when 
he said, “Unfortunately, when Magistrate Lawrence retired, the former attorney never replaced him.” He did not 
increase the size of the bench. He never replaced the retiring magistrate. It was noted by the Chief Magistrate that 
this government has, in a very timely and punctual manner, replaced retiring magistrates with new magistrates and 
we have also increased the size of the magistrates’ bench. We plan to do so in the future, and when we get a new 
magistrate—when I get the funds for another extra magistrate, we will even look at opening up — 

Mr P.A. Katsambanis: When will you get the funds for an extra magistrate? 

Mr J.R. QUIGLEY: I will put my bids in. Members know what we are like in these economic circumstances. 
I put my bids in and it all goes before the budget review committee and all that. Those bids will go in. There was 
no increase in the size of the bench for eight years. We have increased the size of the magistrates bench so far, we 
have increased the size of the District Court already and there is another judge on the Supreme Court at the 
moment—an extra judge is being transferred from the State Administrative Tribunal to the Supreme Court. We 
are working as hard as we can within our budget constraints. I cannot tell the member exactly when, but this 
government is committed to expediting justice—to having fast resolutions of matters. I note that in the electoral 
campaign of 2013, the former Premier of Western Australia said that for the sake of victims who wanted quick 
resolution of charges brought against their assailants, matters could not be left hanging for a year with the victim 
knowing they had to go to court in a years’ time, and they had to be dealt with expeditiously. The former 
government promised to have night courts, the Roe Street court and weekend courts. 

The ACTING SPEAKER: Members, the background noise is starting to get a bit loud. If you have a conversation, 
perhaps take it outside so we can hear the Attorney General clearly, thank you. 

Mr J.R. QUIGLEY: The former government made all these promises about night courts and weekend courts. It 
was very attractive to the populace that criminals were going to be dealt with expeditiously in the courts, or at least 
in a timely manner if not expeditiously, but no funding was set aside to employ the magistrates to do this, so this 
incredible court, the Roe Street court, is vacant, except for two hours on a Saturday morning and two hours on 
a Sunday morning. We will attend to that too, as soon as we can bring the funding forward to do it. When already 
serving magistrates pass the age of 65, we will not let them go. We will consult with the Chief Magistrate and 
renew their appointment. As people approach 70 years of age, we will advertise for a replacement and replace 
them in a very timely manner, which was not happening previously.  

The last thing I will say about the retirement age of magistrates is that we opposed the Greens’ amendment in the 
Legislative Council—that is a matter of record—because we did not see the need for it. However, the Council, in 
its collective wisdom, decided to bring about that amendment and voted for it. After it went through, I was advised 
by the Department of Justice that the wording used would not give effect to the intent of what the 
Legislative Council was trying to achieve, so I could either remain mute and let the amendment stand, and it would 
be totally ineffective, or fix it up on behalf of the Council in accordance with the advice I received from the 
Department of Justice. I chose the latter course to keep faith with the opposition and the Greens, who wanted the 
amendment. Accordingly, during the debate and consideration in detail, I moved to delete the clause that the 
Legislative Council had put in and replace it with the clause that had been drawn up by the Department of Justice 
and the State Solicitor’s Office. Now this bill has to go back to the Council and I hope it appreciates the good faith 
in which we have gone about this amendment, which was not criticised by my friend the member for Hillarys. 

Mr P.A. Katsambanis: I was not going to get between you and Hon Alison Xamon. You say that you fixed 
something she was intending to do. We support it. 

Mr J.R. QUIGLEY: We are trying to give better effect to the intent, so we hope when the bill goes back to the 
Council, it can appreciate that the Assembly, on the advice of the Department of Justice and the State Solicitor, 
simply made the clause more workable. 

Mr P.A. Katsambanis: That is the basis on which we have supported the amendment. 

Mr J.R. QUIGLEY: Correct. 

Mr P.A. Katsambanis: We are told that greater minds—perhaps the Department of Justice and certainly the 
State Solicitor’s Office—have told us that this is a better outcome. 
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Mr J.R. QUIGLEY: Correct, and I just hope that the Council embraces it in that way and we can get this 
legislation through and it does not bounce about. 

The final matter was the deletion of section 31(2) of the Supreme Court Act. Section 31 generally relates to the 
freedom to contract regarding the rate of interest that will be payable on outstanding moneys. Subsection (1) was 
repealed by the former Liberal government and confirmed that it was subject to consumer law and that there was 
no limit on the interest a person could lawfully contract to pay. However, section 31(2) remained and provided for 
a cap of six per cent interest that can be awarded by any state court when the interest being sought arises out of 
a loan of any money or other contract and when the interest has not been agreed upon between the parties. 
Subsection (2), which we are now deleting, had its origins in the law against usury, which is the practice of lending 
money at unreasonably high interest rates. The general premise behind the provision is fairness. The intent has 
always been to give a judgement creditor a fair rate of interest.  
Removing section 31(2) of the Supreme Court Act will have the practical effect that the award of interest by any 
state court in cases that were covered by section 31(2) will now be dealt with under the usual interest award 
provisions of the relevant court for prejudgement interest, and I will just explain that. By way of background, it is 
important to note that the award of interest is an integral part of the attainment of the object of damages—namely, 
to compensate the plaintiff for injury sustained. Hence, an award of prejudgement interest is compensatory in 
character. It could be argued that statutory provisions for interest serve not only that purpose, but also the purpose 
of encouraging early resolution of litigation. The policy is that although a guide is provided to the courts, the courts 
should retain discretion to take into account the interests of justice. The court could, for example, consider the 
conduct of the parties and the appropriate compensation in the circumstances of the case.  
Taking into account these factors I have mentioned—fair compensation to the plaintiff, the necessity of discretion 
and providing a guide to courts—there is no longer a need for a specific distinction between interest for the loan 
of money or other contracts and interest in any other proceedings for debts and damages. The same factors apply 
to all these cases. The legal advice obtained was that this section should be repealed. The effect of the proposal of 
the deletion of section 31(2) will be that prejudgement interest will be determined in accordance with the legislation 
for the applicable jurisdiction. When matters are pending before the court, section 31(2) will no longer apply at 
the date of proclamation of the deletion. For example, if interest under a contract has not been agreed and is to be 
considered by the Supreme Court, section 32 of the Supreme Court Act 1935 would apply. Order 36, rule 20 of 
the Rules of the Supreme Court 1971 provides that when calculating interest for the purposes of section 32 of the 
Supreme Court Act, the court may, as a guide, use the rate of interest prescribed from time to time for the purposes 
of section 8 of the Civil Judgements Enforcement Act 2004 of Western Australia. The section 8 rate is at present 
six per cent. Therefore, section 32 gives the court discretion in relation to awarding interest. However, this 
discretion is guided by reference to the fixed rate of interest of six per cent. The Magistrates Court 
(Civil Proceedings) Act 2004 contains a similar provision to those in the Supreme Court Act on prejudgement 
interest. These are contained within section 12 of that act, which provides, amongst other things, that if the court 
gives a judgement in favour of a claim of money, including debt, damages or value of goods, it may include in the 
judgement some interest at a rate decided by the court on the whole or part of the money for the whole or part of 
that period. Therein lies the complete rationale for the deletion of section 31(2) of the Supreme Court Act. 
I commend the bill to the chamber. 
Question put and passed. 
Bill read a third time and returned to the Council with an amendment.  
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